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Current Legal Issues

- Section 44 of The Australian Constitution- Who can be
a member of Parliament

- Section 501 of the Migration Act - Who can be an
Australian resident

- Royal Commissions into; Instituional Responses to Child
Sexual Abuse, Protection and Detention of Children in
the Northern Territory and Banks and Financial
Services




The Constitution

“Any person who:

(i) is under any acknowledgment of allegiance,
obedience, or adherence to a foreign power, or is a
subject or a citizen or entitled to the rights or
privileges of a subject or a citizen of a foreign
power; ... shall be incapable of being chosen or of

sitting as a senator or a member of the House of
Representatives.”




High Court

Re Canavan; Re Ludlam; Re Waters; Re Roberts [No 2]; Re Joyce; Re Nash; Re Xenophon [2017] HCA 45

- The High Court had to interpret the Consitution and make a decision
about the eligibility of the politicans whose citizenship was in doubt.

They found that

- A person has to be both an Australian citizen, owing allegiance only to Australia and
also not to entitled to any citizenship type rights from another country to be able to be
elected to Parliament.
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What is the Character Test?

Section 501 of the Migration Act 1958 (Cth).

MIGRATION ACT 1958 - SECT 501

Refusal or cancellation of visa on character grounds
Decision of Minister or delegate--natural justice
applies

(1) The Minister may refuse to grant a visa to
a person if the person does not satisfy the Minister
that the person passes the character test.




(1) The Minister may refuse to grant a visa to
a person if the person does not satisfy the Minister
that the person passes the character test.




Human Rights

Right to security of the person and freedom from arbitrary detention

The right to security of the person and freedom from arbitrary detention is contained in Article 9
of the International Covenant on Civil and Political Rights (ICCPR).

Article 9
1. Everyone has the right to liberty and security of person. No one shall be subjected to

arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest.




What has been the result

Violent Crimes
Drug Offences
Sexual Offences

Murder

Ces

Manslaughter

Offen

National Security or
Organised Crime

White Collar and Other
Crime

Total deportations since
December 2074
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he Falzon Case - Falzon v Minister for Immigration
and Border Protection [2018] HCA 2

Mr Falzon

« came to Australia at the
age of three in 1956

- Never became an
Australian citizen.

« Held an ‘absorbed person
visa’ In 2008, was
convicted of trafficking a
large commercial quantity
of cannabis,

- sentenced to
imprisonment for 11 years
with a non-parole period
of 8 years.

When Mr Falzon left

prison he was The
immediately put into Falzon
Immigration Detention Decision
because he failed the

character test in

preparation for being
deported. He

challenged the decision

in the High Court.




The Falzon Decision

The cancellation of Mr Falzon's visa and his detention and deportation was lawful

because:
» Mr Falzon failed the character test
» people who are non-citizens who fail the character test become unlawful non-
citizens
- The Migration Act s501(3A) requires the Minister to deport all people who are
unlawful non-citizens
- While people are awaiting deportation they must be detained in immigration

detention
Nettle J says: " ...there is no constituionally guaranteed freedom from executive

detention”
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What is a Royal Commission?

- Public Inquiry established by
the Executive Government -
usually the Prime Minister
- Requires a Letters Patent | o
signed by the Governor B o

Micha

General under the Royal
Commiissions Act 1902 (Cth)
- Usually run by retired
Judges |
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What can a Royal Commission
do?

- Terms of Reference set by Executive Government

- Inquisitorial investigation

- Use coercive powers to have people appear before the
commission

- BUT

« They cannot find someone guilty of an offence but they can
find that they breached the law and recommend prosecutions

- Statements made in evidence are NOT admissable in court




Royal Comission into Youth
D etenti o n COMMISSION FACTS AND FIGURES
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COMMISSION FACTS AND FIGURES
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- NT has the highest rate of children in detention in the
country

- Most offences committed are adminstrative

» Children and young people should be protected from cruel,
inhuman and degrading treatment

- Youth detention centres were not fit for accommodating, let
alone rehabilitating, children and young people
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